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The Honorable John C. Coughenour

UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

) 
) 

UNITED STATES OF AMERICA, et al., )
) 

Plaintiffs, and ) 
) 

PUYAELUP TRIBE OF INDIANS, et al., ) 
) 

Plaintiff-Intervenors, ) 
) 

V. ) 
) 

ELECTRON HYDRO, LLC, ) 
) 

Defendant. )
)

____________________________________________ )

Case No. 2:20-cv-01746-JCC

DECLARATION OF
MICHELE JENCIUS IN SUPPORT 
OF OPPOSITION TO MOTION 
TO STAY DISCOVERY

DECLARATION OF MICHELE JENCIUS

1. I, Michele Jencius, declare under penalty of perjury that the following statements are true 

and correct to the best of my knowledge and belief and that they are based upon my personal knowledge, 

information contained in the records of the United States Environmental Protection Agency (“EPA” or

“the Agency”). See 28 U.S.C. § 1746.

2. I serve as Chief of the Surface Water Enforcement Section in the Enforcement and 

Compliance Assurance Division for EPA Region 10. I have been employed by EPA since March 26, 

2010, and I have held my current position since October 13, 2019. From June 2015 through October 

2019, I served as the Supervisory Physical Scientist, Clean Air Strategies Section, Air and Radiation 

Division for EPA Region 5. From March 2010 through June 2015, I served as a Physical Scientist in

DECLARATION OF MICHELE JENCIUS - I 
Case No. 2:20-cv-0I746-JCC

U.S. Department of Justice
P.O. Box 7611, Washington, DC 20044-7611

(202) 305-0302

EH0030664



Case 2:20-cv-01746-JCC Document 56 Filed 02/07/22 Page 2 of 4

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

the Air Enforcement Branch, Air and Radiation Division for EPA Region 5.

3. EPA works to ensure compliance with environmental requirements. When warranted, as 

in this matter, EPA takes civil enforcement action against Clean Water Act (“CWA”) violators. As 

Chief, I supervise 14 enforcement officers who investigate violations of Section 301 of the CWA, 

including unauthorized discharges of pollutants and violations of permits issued under Sections 402 and 

404, 33 u s e. §§ 1342 and 1344. T oversee and am responsible for; 1) reviewing all CWA 

noncompliance discovered through EPA onsite inspections and/or review of compliance records and 

other documentation; 2) determining which tool to use to resolve noncompliance (e.g., compliance 

assistance, warning letters or formal enforcement); 3) ensuring timely engagement with violating 

entities; and 4) ensuring timely resolution of CWA civil enforcement actions.

4. This declaration is filed in support of the United States’ Opposition to Defendant’s 

Motion to Stay Discovery Pending Resolution of Criminal Proceedings. The purpose of this declaration 

is to describe EPA’s interest in prompt resolution of this CWA enforcement matter.

5. EPA’s claims in this matter are expansive. That is true because Electron Hydro’s 

violations are many and are serious.

6. EPA and the United States Department of Justice (DOJ) have taken quick and appropriate 

action to address these violations. EPA began investigating Electron Hydro’s violations, prepared and 

issued an Information Request to Electron Hydro under its CWA section 308 authority, conducted an 

onsite inspection, and referred the matter to the DOJ for civil judicial enforcement within three months 

of the July 2020 discharges. On the basis of this referral, DOJ filed a complaint on behalf of the United 

States less than four months following the first known discharge.

7. After this case was filed, EPA and the DOJ continued investigating Electron Hydro’s 

violations. EPA has reviewed thousands of pages of documents obtained from Electron Hydro through 

a CWA Section 308 Information Request and gathered and reviewed additional sources of evidence. I 

am aware that the United States has served written requests for production on Electron Hydro and has 

reviewed the more than 7,500 documents produced to date. EPA, along with DOJ, also conducted an 

onsite visit in the context of discovery. The United States and EPA have also coordinated with multiple 
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interested parties, including the Puyallup Tribe, an intervenor in this suit whose resources were directly 

affected by Electron Hydro’s violations. All of these activities have taken place in the span of just 18 

months.

8. The State of Washington submitted a lawful request under the Freedom of Information 

Act (FOIA), dated September 1, 2020, for records related to Electron Hydro’s Diversion Repair and 

Spillway Replacement and Bank Protection project in the Puyallup River, Pierce County, Washington 

that commenced in July 2020. The request includes but is not limited to the placement of artificial turf 

into the Puyallup River during construction and sought all emails and attachments; all written 

correspondence, memoranda, or notes; inspection reports; and CWA section 308 Information Requests 

and responses.

9. Federal agencies are required to disclose any information requested under the FOIA 

unless it falls under one of nine exemptions which protect interests such as personal privacy, national 

security, and law enforcement. To date, most of the Agency records that EPA has released were produced 

to EPA by Electron Hydro in response to EPA’s CWA Section 308 Information Request. The Agency 

has also released records created in the ordinary course of EPA’s business, and which did not fall within 

any exemption under the FOIA.

10. EPA’s response to the State of Washington’s FOIA request is ongoing. Additional 

Agency records remain under review for FOIA exemptions and may be produced in the future.

11. EPA enforcement is essential to ensuring that everyone is protected by the environmental 

laws and regulations the Agency administers and thus integral to carrying out EPA’s mission to protect 

human health and the environment. Through enforcement actions, EPA strives to: require violators to 

promptly correct violations; prevent additional harm due to continuing violations; secure penalties to 

deter future violations; and remedy and/or mitigate past harm to the benefit of detrimentally affected 

communities. As Chief, I am responsible for resolving Electron Hydro’s CWA violations by delivering 

timely remedies with tangible benefits to affected communities. Electron Hydro’s violations continue to 

affect salmon bearing waters and tribal resources.

12. The EPA enforcement program is committed to address noncompliance with 
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I enforcement action in favor of a state criminal prosecution under state laws, threatening the regulated

I community’s and the general public’s confidence in EPA’s ability to effectively obtain CWA injunctive 
i

relief. Perhaps most importantly, an unnecessary delay will negatively affect EPA’s ability to ensure that

Electron Hydro timely remedies its violations and is likely to exacerbate ongoing environmental harm

from violations that continue to this day. Resolving EPA’s CWA enforcement action is an essential first 
i ■

step to facilitate removing and mitigating fill and other pollutants to benefit the important aquatic 

resources on the Puyallup River.

I declare under penalty of peijury that the foregoing is true and correct.

Executed on February 4, 2022, in Seattle, Washington.

I Michele Jencius
Chief, Surface Water Enforcement Section 
Enforcement and Compliance Assurance Division
U.S. Environmental Protection Agency. Region 10

I ’ U.S. Environmental Protection Agency. October 1, 2021. Draft FY 2022-2026 EPA Strategic Plan.
I https://www.epa.gOv/svslem/Files/documents/2021-10/fv-2022-2026-epa-draft-strategic-plan.pdF .
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